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Court of Appeals of the District of Columbia 


No. 2980. 

Lucie Dager Masson, Executrix, &c., Appellant, 

vs. 

The Washington Loan and Trust Co., &c., et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 34019. 

The Washington Loan and Trust Company, Trustee under the 
Last Will and Testament of Edmund E. Masson, Deceased, 
Plaintiff, 

vs. 

Lucie Dager Masson, Executrix of the Last Will and Testament of 
Henriette Helene Masson, and The Episcopal Eye, Ear and 
Throat Hospital, a Corporation, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Bill 

Filed January 13, 1916. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 34019. 

The Washington Loan and Trust Company, Trustee under the 
Last Will and Testament of Edmund E. Masson. Deceased 
Plaintiff, 

vs. 

Lucie Dager Masson, Executrix of the Last Will and Testament of 
Henriette Helene Masson, and The Episcopal Eye, Ear and 
Throat Hospital, a Corporation, Defendants. 

To the Honorable Justice of the Supreme Court of the District of 
Columbia, Holding a Special Term for Equity Business: 

Your plaintiff, The Washington Loan and Trust Company, re¬ 
spectfully represents to the Court:— 

1—2980a 





2 LUCIE DAGER MASSON, EXECUTRIX, <ftC., VS. 

1. That it is a corporation existing under the Laws of the United 
States relating to the District of Columbia, doing business in said 
District, and brings this suit as the trustee under the last will and 
testament of Edmund E. Masson, deceased. 

2. The defendant, Lucie Dager Masson, is a resident of the City 
of Washington, District of Columbia, and is sued as executrix of the 
last will and testament of Henriette Helene Masson, deceased. The 
defendant, The Episcopal Eye, Ear and Throat Hospital, is a cor¬ 
poration existing under the Laws of the District of Columbia, and is 
sued in its own right. Both of said defendants are sued in respect of 
their rights under the last will and testament of Edmund E. Masson, 
d6CCESG(l 

3. The said Henriette Helene Masson departed this life in 

2 the City of Washington, D. C., on the 11th day of January 
1915, leaving a last will and testament naming the defendant, 

Lucie Dager Masson, as the executrix thereof, which said will was 
duly admitted to probate and record by the Supreme Court of the 
District of Columbia, holding a Probate Court on the lltli day of 

March 1915. . 

4. On the 22nd of March 1907, Edmund E. Masson, late a citizen 

of tiie United States and a resident of the District of Columbia, died 
in the City of Washington leaving a last will and testament dated 
December'30th, 1902, with two codicils thereto bearing date respect- 
ivelv on the 9th of December 1904 and the 11th of April 1906. That 
thereafter, to wit: on the 24th of June 1907 the said will and codi¬ 
cils, being duly proved, were admitted to probate and record by the 
Supreme Court of the District of Columbia, holding a Special 1 erm 
for Probate business, and letters testamentary thereon were on the 
same date granted and issued to The Washington Loan and Trust 
Company, the sole executor named in said will. After providing for 
certain legacies the entire residuum of the estate, of every kind and 
description, real and personal, was devised and bequeathed to The 
Washington Loan and Trust Company, the plaintiff herein, abso¬ 
lutely and in fee simple, to be held in and upon certain trusts set 
forth in the 13th paragraph of said will, which is as follows: 

“In trust to take charge of, manage, control, invest and sell the 
same or any part thereof bv and with the consent of my said step¬ 
mother, Mrs. Henriette Helene Masson, and to invest and re-invest 
the proceeds derived from any such sales as my said Jrustee with 
her consent, may think for the best interests of my estate, and to pay 
the income therefrom, after deducting all expenses incidental to the 
management of my estate, in monthly or quarterly installments, in 
the discretion of my said Trustee, unto my said step-mother for and 
during the term of her natural life, and upon her death, after the 
pavment of all expenses incidental to her last illness and funeral, or 
in the event that she should predecease me, then I direct my said 
Trustee to pay over, transfer and deliver the entire residuum of mv 
estate unto The Episcopal Eye, Ear and Throat Hospital, 

3 at the corner of 17th and L Streets, Northwest, Washington, 

D. C., absolutely and in fee simple ” . 

A copy of which said last will and testament, marked Plaintiff s 




THE WASHINGTON LOAN AND TRUST CO., AC., ET AL. 3 

Exhibit A ; ” is filed herewith and prayed to be taken and read as a 
part hereof. 

5. The plaintiff, acting as executor of said will, proceeded with the 
administration of the estate in accordance with law, filed its final 
account with the Register of Wills, and the same was duly passed 
by the Justice holding Probate Court at that time. Thereafter the 
plaintiff took over to itself, as trustee, the balance shown by said 
account after the payment of all debts, legacies and costs of admin¬ 
istration, which said balance amounted in cash to the sum of $425 83 
and notes secured and unsecured aggregating the sum of $3,700.00.’ 
1 he deceased was possessed also of real estate located in the District 

XT . m « an ^ more P art icularly described as follows: Sub Lot 
hte. 21 in Square No. 404, part of Lot No. 4 in Square No. 667, Lote 
Nos. Sub E and Sub E in Square No. 318 and Sub Lot No. 14 in 
k duare No. 1059 in the District of Columbia, so tbat at the expiration 
of the year of administration the plaintiff, as trustee, held the real 
and personal property aforesaid in and upon the terms, conditions 
and limitations set forth in the will of the said Edmund E. Masson. 

6. Pending the first rear of administration of the estate, Henriette 
Helene Masson, then living, demanded of the plaintiff, as executor 
of the estate, the payment of the income to her as provided bv the 
will, and filed her petition on the 4th of November 1907, in the 
Probate Court, asking for a rule on the plaintiff to show cause whv it, 
as executor, should not pav said income to her. The rule to show 

cause was made returnable on the 8th of November 1907. 
4 The plaintiff filed an answer to said petition in which it 

claimed that it could not account to the petitioner for any 
income until the estate was turned over to it as trustee at the expira¬ 
tion of the year of administration, and that thereafter, it was its 
duty to collect the income and nav the same, after deducting there¬ 
from all necessary expenses, to the said Henriette Helene Masson, in 
accordance with the provisions of the will; but that until it. The 
Washington Loan and Trust Company, came into possession of the 
assets of the estate as trustee, the income should he held intact for 
the purpose of providing for the debts and legacies. The said Hen¬ 
riette Helene Masson at that time conceded the contention of The 
Washington Loan and Trust Company and no further action was 
taken thereon, except that an order was passed authorizing the ex¬ 
ecutor to pay to her the sum of $1,000.00 on account of the money 
legacy to her under the will. After the plaintiff took over the assets 
of the estate of the said Edmund E. Masson, deceased, as trustee, the 
said Henriette Helene Masson demanded of the plaintiff that it pay 
to her the gross amount of the income from said estate before paying 
the taxes, insurance, repairs and the expenses of administration of 
the trust, claiming that she was entitled to the same by reason of the 
following provisions of the will and codicils aforesaid : 

“To my stepmother Henriette Helene Masson, as stated in my 
will, the sum of Five Thousand Dollars and substantially all my in¬ 
come from notes and mortgages and houses and properties; but in 
regard to my house No. 813 12th st. N. W. the income of which she 
is to have also; If she should be unable to carry it on, on account 


i 
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of the worry resulting from it, or on account of poor health, and she 
should desire to retire into a private home, or in a home for the 
aged, I hereby will and desire that in place of attempting to se or 
dispose of said house No. 813 12th St. N. W. to obtain an income 
therefrom, she shall give possession of said house and its furniture 
and bricA* a bra ck therein, to Mrs. Louise Kate Caldwell,except 
5 four additional pictures which are to be given and handed 
to Mrs. Genevea Nairn (who painted them). Said Mrs. 
Louise Kate Caldwell to pay to Mrs. Henriette Helene Masson, two 
thirds of the net income produced by said house ho. 813 lZtn fet. 
N W Said net income to he paid shall he not less than fifty dollars 
per month, and after the death of my step mother, I desire to have 
mv executors transfer the title to said house and its contents to Mrs. 
Louise Kate Caldwell, her heirs and assigns; Said transfer to take 
place before the Episcopal eye, ear and throat Hospital, now on 
15th street above L St. N. W. will have any right to present any 
claim to the residuum of my estate (as if the above codicil was en¬ 
tered in mv will in page three, line 20, after “deliver and before the 
words “the entire residuum.” * * * “I give and bequeath unto 

my step-mother. Mrs. Henriette Helene Masson, of Washington, 
I). C.. the sum of Two hundred (200) dollars, which is to be paid 
to her immediately upon my death, and the further sum of rive 
thousand (5000) dollars, together with all of my household and 
kitchen furniture and effects, horseM*. carriages, harness and jew¬ 
elry, and direct that my trustee, hereinafter named, allowed her to use 
and occupy my residence so long as she may desire, free and clear of 
rent, taxes, insurance and any and all other expenses which may he 

chargeable against said property.” . . ., 

She. frequently during her life time, made similar requests of the 
plaintiff in respect to the income from the estate, and particularly 
on the 23rd of February 1912, she wrote a letter to the General 
Counsel of the plaintiff in which she claimed that premises No.-813 
12th Street, Northwest, were given to her free of taxes, insurance 
and repairs and complained that the trustee required her to pay such 
taxes, insurance and repairs contrary to her interpretation of the 
trust. In response to this communication, and numerous verbal re¬ 
quests through her counsel, the said Henriette Helene Masson was 
informed that the trustee interpreted the will to mean that it was 
necessary for it to pay all expenses incidental to the management 
of the estate out of such income as might come into its possession as 
trustee, no matter from what source; and that such taxes, insurance 
and repairs upon premises No. 813 12th Street, Northwest, in which 
the said Henriette Helene Masson had a life estate, should first be 
paid before any income whatever, derived from the estate 
6 could be paid to her. In other words, that that portion of the 
will first herein quoted, which provides among other things 
as follows: “after deducting all expenses incidental to the manage¬ 
ment of my estate” required the plaintiff to pay said expenses, taxes, 
insurance and reap-irs out of the general income of the estate, and 


[•Letter enclosed in brackets erased in copy.] 




THE WASHINGTON LOAN AND TRUST CO., AC., ET AL. 5 

that she could only receive such income as remained after the same 
had been first paid. The adoption of this course by the trustee re¬ 
sulted in reducing the amount of income which the said Henriette 
Helene Masson received from time to time prior to her decease, but 
did not, as a matter of fact, require her to pay such taxes, insurance 
and repairs out of her own funds, but such taxes, insurance and re¬ 
pairs were first deducted from the general income of the estate, before 
any part thereof was paid to her. 

After the death of the said Henriette Helene Masson on the 11th 
day of January 1915, the plaintiff in the exercise of its powers under 
the trust, conveyed premises No. 813 12th Street, Northwest, known 
as Sub Lots E and F in Square No. 318, to Louise Kate Caldwell, who 
by the terms of the will of the said Edmund E. Masson was entitled 
to said property after the death of the life tenant. During the ad¬ 
ministration of the personal estate, Sub Lot No. 14 in Square No. 
1059, being premises No. 108 14th Street, Southeast, was sold at 
public auction by direction of the executor to satisfy a certain note 
of M. T. Davis which was held by the estate, and that property was 
bought in by the executor, and title thereto being taken in the name 
of the plaintiff as trustee, and later, to wit: on the tenth day of De¬ 
cember 1915 the same was sold for $1,200.00 and the proceeds paid 
to the defendant The Episcopal Eye, Ear and Throat Hospital as 
the residuary legatee under the will of the said Edmund E. Masson. 

The defendant, Lucie Dager Masson, executrix, since the 
7 death of Henriette Helene Masson, has insisted that in any 
accounting made by the plaintiff, the taxes, insurance and 
repairs paid by the plaintiff in the administration of its trust upon 
the property known as No. 813 12th Street, Northwest, shall be con¬ 
sidered as having been paid out of the principal of the estate and the 
amount thereof credited to the income account as accrued income to 
the date of the death of the said Henriette Helene Masson, and paid 
to the defendant executrix as an obligation due the deceased and 
collectable by her. 

This claim on thq part of the defendant, Lucie Dager Masson, was 
communicated to the defendant, The Episcopal Eye, Ear and Throat 
Hospital and it denied the right of the trustee to charge up any pay¬ 
ments made by it for repairs, taxes and insurance upon the property 
in question against the principal of the estate and insisted that all 
monies paid by the trustee on account of repairs, taxes and insurance • 
aforesaid was a proper charge against the income and should under 
no conditions be chargeable against the principal of said estate. 

A question, therefore, has arisen in reference to the final distribu¬ 
tion of the estate of the said Edmund E. Masson which the plaintiff 
is unable and unwilling to determine without the instructions of this 
Honorable Court, and it, therefore, files this bill of complaint in 
order that the Court of Equity may pass upon the several claims of 
the defendants and thus protect the plaintiff in the administration 
of this estate and do substantial justice between all the parties. The 
plaintiff files herewith a statement of its account as trustee, marked 
“Plaintiff’s Exhibit B” and prayed to be taken and read as a part 
hereof. The plaintiff has for distribution as trustee in cash, the sum 
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of $217.71, and secured notes aggregating the sum of 

8 $3,175.00. There has been expended by the plaintiff for 
taxes, repairs and insurance upon premises No. 813 12th 

Street, Northwest, the sum of $2,377.52, and if the contention of the 
defendant. Lucie Dager Masson, executrix, is correct she would be 
entitled to receive as executrix of the estate of Henriette Helene 
Masson the sum of $2,377.52 as accumulated income, and the amount 
to be paid to the defendant, The Episcopal Eye, Ear and Throat 
Hospital would he reduced by that amount. The plaintiff is leadv 
and willing at any time to make settlement of the estate in such man¬ 
ner as it may he directed by the Court in accordance with the state¬ 
ment of account set forth in Exhibit B: and in addition thereto 
it is prepared to convey to the defendant, The Episcopal Eye, 
Ear and Throat Hospital premises No. 404 2nd Street, N. M ., and 
No. 108 14th Street, N. W., said personal property and real estate 
constituting the residuum of the estate held in trust under the last 
will and testament of Edmund E. Masson. 

The premises considered, your plaintiff prays:— 

First. That process may he issued against each of the defendants 
herein, commanding them, and each of them, to appear and answer 
the exigencies of the hill of complaint. 

Second. That the last will and testament of Edmund E. Masson, 
deceased, hearing date on the 30th day of December 1902, and 
codicils thereto hearing date on the 9th of December 1904 and the 
11th of April 1900, respectively, mav he construed hv this Honorable 
Court, so far as the same relates to the payment of taxes, repairs and 
insurance upon premises No. 813 12th Street, Northwest, and that 
the plaintiff may he instructed as to the disposition of the funds in 
its hands as trustee, as between the conflicting claims of the defend¬ 
ants ; and 

9 Third. For such other and further relief as the nature of 
the case may require and to the Court may seem fit and 




proper. . 

The defendants to this hill of complaint are 

Lucie Dager Masson, executrix estate of Henrietta Helene Mas¬ 
son. deceased, 1012 12th Street, N. W. 

Episcopal Eye, Ear and Throat Hospital, a corporation, 1147 15th 

Strppf V W 

’ . . THE WASHINGTON LOAN AND TRUST . 

COMPANY, 

By FRED’K EICHELBERGER, 

Trust Officer. 

JOHN B. EARNER, 

Attorney for Plaintiff. 


Frederick Eichelberger, being first duly sworn deposes and says 
that he is the Trust Officer of The Washington Loan and Trust Corn- 
pan v, the above named plaintiff; that he has read the foregoing hill 
of complaint by him subscribed on behalf of the said Company, 
that the facts therein stated upon his own knowledge are true and 
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those stated upon his information and belief, he believes them to be 

true. 

FRED EICHELBERGER. 


Subscribed and sworn to before me this 11th day of January 1916 
[seal.] ULRIC T. MENGERT, 

Notary Public. 


10 


Exhibit “A.” 


Filed January 13, 1916. 


I, Edmund E. Masson, unmarried, of the City of Washington, 
District of Columbia, being of sound and disposing mind, memory 
and understanding, do make, publish and declare this instrument in 
writing as and for my last will and testament, hereby expressly re¬ 
voking all other wills by me at any time heretofore made and pub¬ 
lished. * 1 

First, I desire that all of my just debts, including funeral ex¬ 
penses, be paid off and discharged as soon after my decease as prac¬ 
ticable and hereby authorize and direct my Executor, hereinafter 
named, to expend out of my estate a sum not exceeding three hun¬ 
dred (300) dollars, for the erection of a suitable monument, in its 
discretion, over my grave. 

Second, I give and bequeath unto my step-mother, Mrs. Henriette 
Helene Masson, of Washington, D. C., the sum of two hundred (200) 
dollars, which is to be paid to her immediately upon my death, and 
the further sum of five thousand (5000) dollars, together with all of 
my household and kitchen furniture and elfects, horse[s]*, carriages, 
harness and jewelry, and direct that my Trustee, hereinafter named, 
allow her to use and occupy my residence so long as she may desire, 
free and clear of rent, taxes, insurance and any and all other expenses 

which may be chargeable against said property 
Edmund E Masson Third, unto James A. Richmond, I give and 

except my safe, and contents and typewriter 

bequeath all of my office furniture and fixtures, A 
business papers, books, and good will, provided he terminate free of 
charge for my clients who have already paid me fees, all pending 
cases. 

Fourth, my port-folio of drawings, I give and bequeath 
11 unto the Board of Education of the District of Columbia, for 
the use of the Public High Schools. 

206, East 9th St. 

Fifth, I give and bequeath unto Mrs. Emily Templin, of A Plain- 
field, New Jersey, and Mrs. Harry Linker, of Washington, D. C., the 

EDMUND E MASSON 


sum of twenty-five hundred (2500) dollars each. 

Sixth, unto Mrs. John W. Nairn, I give and bequeath the sum 
of one thousand (1000) dollars, together with one of the four pic- 


[* Letter enclosed in brackets erased in copy.] 
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tures painted by her, which she may select, and the additional sum 
of one hundred (100) dollars with which to buy a black velvet 

dress. 

Edmund E Masson Seventh, the sum of two thousand (2000) 

Louise Kate, widow of 
dollars, I give and bequath unto A Dr. Wil¬ 
liam A. Caldwell. 

Eighth, unto Miss. Minnie E. Heiberger, I give and bequeath the 

sum of three hundred (300) dollars. 

Ninth, I give and bequeath unto Miss. Addie Mickle (an invalid) 
of Washington, D. C., and Mrs. Florence Twomey *out (nee Scan- 

* White Stone 

Ion) of A New York City, the sum of two hundred (200) dollars 
each.* Donation cancelled bv my check of Dec. 4 1905 

*E E MASSON 

Tenth, unto my former employees, to William Rees Edelen, I 

*after he pays his note 

give and bequeath the sum of one hundred (100) dollars, and unto 
Wilmer E. Bowen, of New York City, the sum of eighty (80) dollars 
and hereby release him from any and all of his obligations which 
may be due and owing to me at the time of my death. 

Eleventh, I give and bequeath unto Joseph Placide Giraux, Frank 
T Rawlings, Charles White, of Washington, D. C., Mrs. Annie Hills, 
widow of Louis C. Hills, deceased, Edward C. Wurdeman, Charles C. 
Schiller, of Bnltimore, Maryland, Addison B. Degges, Harry Amer 
and Robert F. Storm, the sum of one hundred (100) dollars 

each 

12 Twelfth, unto Louis D. Heinrichs and Ralph Hopper, I 

give and bequeath the sum of fifty (50) dollars each. 

Thirteenth, all the rest, residue and remainder of my property 

of every kind’and description, real, personal and mixed, wheresoever 

and howsoever situated, now owned or that may hereafter be ac- 

auired bv me, I give, devise and bequeath unto The Washington 
quirea y , s EDMUND E MASSON 

Loan and Trust Company of Washington, D. C., a corporation ex¬ 
isting under and by virtue of the Laws of the United States, abso¬ 
lutely and in fee simple, the same to be held by it in and upon the 

following trusts, that is to say: _ .. . 

In trust to take charge of, manage, control, invest and sell the 
same or any part thereof by and with the consent of my said step¬ 
mother, Mrs. Henriette Helene Masson, and to invest and re-invest 
the proceeds derived from any such sales as my said Trustee with 
her consent, may think for the best interests of my estate, and to pay 
the income therefrom, after deducting all expenses incidental to the 
management of mv estate, in monthly or quarterly installments, in 
the discretion of my said Trustee, unto my said step-mother for and 
during the term of her natural life, and upon her death, after the 
payment of all expenses incidental to her last illness and funeral, or 
in the event that she should predecease me, then I direct my said 
Trustee to pay over, transfer and deliver the entire residuum of my 
estate unto The Episcopal Eye, Ear and Throat Hospital, at the 


1 
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comer of 17th and L Streets, Northwest, Washington, D. C. abso¬ 
lutely and in fee simple. 

Lastly, I hereby nominate, constitute and appoint the said 
13 The Washington Loan and Trust Company the Executor of 
this my last will and testament. 

Witness my hand and seal this 30th day of December, A D 1902 

EDMUND E MASSON [seal.] 

Then and there signed, sealed, published and declared by the said 
Testator, Edmund E. Masson, as and for his last will and testament 
in the presence of us, who, at his request, in his presence and in the 
presence of each other, have hereunto set our hands as subscribing 
witnesses, he having first signed each and every page hereof for iden” 
tification. 

JNO. JOY EDSON. 

BRICE J. MOSES. 

JOHN B. LARNER. 

EDMUND E MASSON 

Codicil to my mill and testament 

I hereby give to the clergyman officiating at my funeral the sum 
of Thirty dollars. To James A Richmond One hundred dollars 
additional, to attend to my pending business. To my cateress Ella 
Galvin, fifty dollars, to my laundress Mollie Marshall, fifty dollars. 
To my step mother Henriette Helene Masson, as stated in my will, 
the sum of Five thousand dollars and substantially all my income 
from notes and mortgages and houses and properties; but in regard 
to my house No. 813 — 12th st. N. W. the income of which she is to 
have also: If she should be unable to carry it on, on account of the 
worry resulting from it, or on account of poor health, and she should 
desire to retire into a private home, or in a home for the aged, I 
hereby will and desire that in place of attempting to sell or 
14 dispose of said house No. 813, 12th St. N. W. to obtain an in¬ 
come therefrom, she shall give possession of said house and 
its furniture and bric/c a brac& therein, to Mrs. Louise Kate Caldwell, 
except four additional pictures which are to be given and handed to 
Mrs Genevea Nairn (who painted them) Said Mrs Louise Kate 
Caldwell to pay to Mrs Henriette Helene Masson, two thirds of the 
net income produced by said house No 813 12th St N. W. Said net 
income to be paid shall be not less than fifty dollars per month, and 
after the death of my step mother, I desire to have my executors 
transfer the title to said house and its contents to Mrs Louise Kate 
Caldwell, her heirs and assigns; Said transfer to take place before 
the Episcopal eye, ear, and throat Hospital, now on 15th street above 
L St. N. W. will have any right to present any claim to the residuum 
of my estate (as if the above codicil was entered in my will in page 
three, line 20, after “deliver” and before the words “the entire 
residuum. In regard to the payment of my donations mentioned in 
my will, and in this codicil; I hereby will and desire that the casR 
2—2980a 
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donation to mv step mother be paid to her within six months after 
mv death from the notes and mortgages or other properties which I 
own Also all the donations of one hundred dollars or less amounts 
be paid within six months after my death, from the sale of one of the 

Edmund E Masson mortgages I own. The other beneficiaries , (ex- 

April 10,1906 , 18 . , 

cept the hospital) are to receive each one 

one hundred dollars within six months, on account, and 

one hundred dollars every subsequest six months on account ot 

her 

the donations I made to them. Beneficiaries who are indebted to me, 
must first pav their indebtedness to my estate, or have said indebted¬ 
ness deducted from the donations T have made to them. W itness 
mv hand and seal this 9th day of December A D. 1904 

EDMUND E MASSON 

15 Signed Sealed and published as the codicil to the will of 

Edmund E Masson in the presence of us and in the presence 

of each other 


ALFRED B. DENT. 
S. H. WTTHEROW' 
ALLEN E. HILL 


EDMUND E MASSON 


Codicil amendment to my codicil of December 4 1904 

I Edmund E Masson hereby amend my codicil of December 4, 
1904 by erasing the words “The other beneficiaries on page 2, line 
3 and substituting the name of Mrs Louise Kate Caldwell as I.rec g 
nize that to pay one hundred dollars every sixth month to more than 
one legatee would reduce too much the income of my step-mother, 
Mrs II II Masson. It being expected that Mrs Louise Kate Cald¬ 
well will assist, and take care of Mrs H. H. Masson if requested by 

her als0 ' EDMUND E MASSON 

Signed this 11th day of April 1906. sealed and published as the 
2d codicil of Edmund E Masson in the presence of us and in the 
presence of each other. 

ELLIOT H THOMSON, Jr., 

902 F st. N. W., Washington , D. 0. 

S. H. WITHEROW, 

1339 K St Washington D C 
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16 Exhibit “B.” 

Filed January 13, 1916. 

Statement of Account of The Washington Loan and Trust Company, 
Trustee under the Will of Edmund E. Masson, Nov. 9th, 1909, 
to Dec. 27, 1915. 


Income. 

To Amount from estate of E. E. Masson, 
as shown by Second and Final Account 
of Executor, approved and passed by the 
Court Nov. 2d, 1909. 


Income . . . $181.37 

Interest, Real Estate Notes: 

Leonard, J. C. 113.99 

French, Leda A., (note paid). 30.33 

Collins, F. S., do. 61. 

McGrotty, Mary, do. 311.46 

Goldsborough, M. F. 527.50 

Warren, John L. 87.71 

Rents: 

404 2nd St., n. w. 3,309.90 

108 14th St., n. w . 892. 

Return premium, National Union Insur¬ 
ance Co. 1.68 

Disbursements. 

By Repairs: 

404 2d St., n. w_’.. $722.57 

108 14th St., n. w. 178.84 

813 12th St,, n. w. 978.57 

Cash to Mrs. H. LL Masson. 1,041.22 

Taxes, all real estate. 2,157.22 

Insurance. 108.50 

Lucia D. Masson, sundry expenditures. 63. 

Commission . 266.68 

Balance . .34 


$5,516.94 $5,516.94 
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17 Principal. 

To Amount from estate of E. E. Masson, 
as shown by Second and Final Account of 
Executor, approved and passed by the 
Court Nov. 2, 1909. 

Principal . $3,944.46 


Disbursements. 


By 813 12th Street: 

■Repairs . 

Insurance . 


$95.67 
16; 


Preparation of deed and notary fee. 

J. William Lee, funeral expenses of Mrs. 

H. H. Masson. 

St. Patrick’s "Rectory, burial service of Mrs. 

Masson. 

Medical attention to Mrs. Masson, last 

illness. 

Commission . 

Balance. 


$111.67 

5.50 

146.50 

20.00 


85. 

183.42 
3,392.37 


$3,944.46 $3,944.46 


Balance down. $3,392.37 

Consisting of: 

Note of Marv F. Goldsborough, due Dec. 

16, 1917, at 5%. 

Note of J. C. Leonard, due Oct. 23, 1910. 

Note of Marv McGrotty, Aug. 15, 1917, at 

5%... 

Cash . 


$ 2 , 000 . 

175. 

1 , 000 . 

217.37 


$3,392.37 $3,392.3' 
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Motion for Decree on the Face of the BUI. 
Filed February 26, 1916. 


¥ ^ T T 

Now comes the defendant Lucie Dager Masson, Executrix of the 
last will and testament of Henriette Helene Masson, deceased, and 
moves the Court for a Decree in her favor upon the face °f the Bill, 
and that the plaintiff be required to pay her the sum of $2,377.52 
with interest thereon at six per cent per annum from the 24th day of 
June 1908 to date. 

W. A. COOMBE, 

DANIEL THEW WRIGHT, 

Attorneys for Defendant. 
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Motion for Decree on Behalf of Episcopal Eye, Ear & Throat 

Hospital. 

i 

Filed April 3, 1916. 

******* 

Now comes the defendant, the Episcopal Eye, Ear and Throat Hos¬ 
pital, a corporation, by its attorney, and moves the court for a decree 
on its behalf on the allegations contained in the bill of complaint 
and exhibits filed herein and that the complainant be required to pay 
to it the sum of thirty-three hundred, ninety-two dollars and seventy- 
one cents ($3,392.71), represented by cash and notes as set out in 
said bill of complaint, together with any interest which may have 


accrued thereon. 

HENRY P. BLAIR, Attorney. 

19 

Decree Construing Will. 

* * 

Filed May 18, 1916. 

***** 


This cause coming on to be heard by the Court on the pleadings 
and motions for judgment filed by the respective defendants herein 
and being argued and submitted by Counsel it is this 18th day of 
May, A. D. 1916, 

Paragraph 1. Adjudged, ordered and decreed, that the proper 
construction of the will of the late Edward E. Masson involved in 
these proceedings required the payment of all expenses incident to 
the management of said estate out of the income therefrom, including 
the taxes, insurance and repairs on premises No. 813 Twelfth Street 
Northwest in the City of Washington, District of Columbia, and that 
the construction of said will and administration of the trusts there¬ 
under by the executor and trustee be. and the same, are hereby ap¬ 
proved and confirmed. And it is further 

Paragraph 2. Adjudged, ordered and decreed that the motion 
of the defendant, Episcopal Eye, Ear and Throat Hospital, for a 
decree herein for the payment to it by the plaintiff, trustee, of the 
sum of Thirtv-three hundred, Ninety-two dollars and Seventy-one 
cents ($3392.71) be, and the same is, hereby granted and the motion 
of the defendant Lucie Dager Masson, Executrix, for a decree, be, 
and the same is, hereby denied. And it is further 

Paragraph 3. Adjudged, ordered and decreed that the plaintiff 
trustee, The Washington Txrnn and Trust Company, be, and it is 
hereby authorized and directed to pay forthwith to said defendant, 
Episcopal Eye, Ear and Throat Hospital, the sum of Thirty-three 
hundred Ninety-two dollars and Seventy one cents ($3392.71). 

By the Court:— 

THOS. H. ANDERSON, Justice. 

20 And the said Lucie Dager Masson, Executrix, excepts to 
each ruling of the Court set out in Paragraph 1 above. 
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And she excepts to each rilling of the Court set out in Paragraph 

2 a bove 

And she excepts to each ruling of the Court set out in Paragraph 

3 above. . . 

And the said Lucie Dager Masson, Executrix, in open Court notes 

an appeal to the Court of Appeals of the District of Columbia, mad 
the Court fixes the bond for costs on appeal at $100.00, or lifty 
dollars cash deposited with the clerk in lieu thereof. 

THOS. H. ANDERSON, Justice. 


Memorandum. 

May 29, 1916.—Appeal bond for $100 approved and filed. 


Assignment of Errors. 

Filed June 2, 1916. 

******* 

Now comes the defendant, Lucie Dager Masson, Executrix, etc. 
and makes the following assignment of errors: 

1. The Court erred in adjudging and decreeing that the proper 
construction of the Will of the late Edward E. Masson required the 
payment of all expenses incident to the management of said estate 
out of the income therefrom, including the taxes, insurance and re¬ 
pairs on the premises No. 813 Twelfth Street, Northwest in the City 
of Washington, District of Columbia. 

21 2. The Court erred in adjudging and decreeing that the 

construction of said Will and administration of the trusts 
thereunder by the executor and trustee be approved and confirmed. 

3. The Court erred in granting the motion of the Episcopal Eye, 
Ear and Throat Hospital for a Decree herein for the payment to it 
bv the plaintiff Trustee of the sum of $3392.71. 

4 The Court erred in denying the motion of the defendant, Lucie 
Dager Masson, Executrix, for a Decree in her favor upon the face of 

5 The Court erred in adjudging and decreeing that the plaintiff 
trustee. The Washington Loan and Trust Company, be authorized 
and directed to forthwith pay to said defendant, Episcopal Eye, Ear 

and Throat Hospital, the sum of $3392.71. 

6 The Court erred in refusing to Order and Decree that the plain¬ 
tiff trustee, The Washington Loan and Trust Company, be authorized 
and directed to pay forthwith to the defendant, Lucie Dager Masson, 

Executrix, the sum of $3392.71. • __ 

W. A. COOMBE, 

T. M. WAMPLER, 

DANIEL THEW WRIGHT, 
Attorneys for Lucie Dager Masson, Executrix. 
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Designation of Record. 

Filed June 5, 1916. 

* * * ^ 

cause and cop-ytherein: prepare the transc ript in the above entitled 
1. The Bill and Exhibits to the Bill. 

22 trixi fora *Decree on thefacTof fheBiU.^ MaSS ° n ’ ExeCU ' 

Hospital, for a°Decree. the defendant > Episcopal Eye, Ear and Throat 
4. Decree. 

i: ££ *»»' w™v«i « w . 

7. This Order. 

W. A. COOMBE, 

T. MORKIS WAMPLER 
DANIEL THEW WRIGHT 
. tomeys for Lucie Lager Masson, Executrix 

JuSTsV' ‘ “ Py “ k »0”l«lged this 2„d d.y'o, 

JOHN B. EARNER, 

TXT?6^r ney for Pontiff. 

HENRY P. BLAIR. 

Attorney for Defendant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

Columbia, hereby "Irtif^thf fore S “ preme Court of the District of 
22, both inclusive tote, 1 T g Pag6S num *>ered from 1 to 
according to directions of counsel* here? rr fi| t ,i tranSCnpt o{ • tile recor| I, 
part of this transcript, in cause No 3401 <fi’ C £ Py °/ wll ! ch is ma<le 
Washington Loan and TrusttWan t? " Eqmt y> wherein The 
and testament of Edmund E Masson dene ru ^ te . e ”^ er tlle last will 

8 r■ •sr"- L ?«= 

JiTTZi cirb ItecTriS’"' *»■> >»'« 

this 21st day of June, 1916 Y Washln S ton > “ said District, 
[Seal Supreme Court of the District of Columbia.] 

_ , J0HN R - YOUNG, Clerk. 

° f . S— Court. No. 

mgton Loan and Trust Co. ’&c et al ’ Coi’irt PP f a nt ’ V ?' TI-' J vVash ‘ 
Columbw. Fifed Jun- 24,1916. H Ly “ T&tgf&F** °' 
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IN THE 

COURT OF APPEALS 

fflnurt nf AppralB JiatrmWffl4'WWtf , ' A 

October Term, 1916. Q j f } 1915 



Lucie Dager Masson, Executrix of tiie Estate of 
Henriette Helene Masson, Deceased, Appellant , 

vs. 

The Washington Loan and Trust Company, Trustee 
Under the Last Will and Testament of Edmund 
E. Masson, Deceased, and the Episcopal Eye, Ear 
and Throat Hospital, a Corporation, Appellee. 


BRIEF FOR APPELLANT. 


W. A. CoOMBE, 

T. M. Wampler, 

Daniel Thew Wright, 

For Appellant. 


Press of Byron S. Adams, Washington, D. C. 




















Qlmtrt of Appeals, JHatrirt of (Columbia 


October Term, 1916. 


No. 2980. 


Lucie Dager Masson, Executrix of the Estate of 
Henriette Helene Masson, Deceased, Appellant , 

vs. 

The Washington Loan and Trust Company, Trustee 
Under the Last Will and Testament of Edmund 
E. Masson, Deceased, and the Episcopal Eye, Ear 
and Throat Hospital, a Corporation, Appellee. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

The Washington Loan and Trust Company was executor 
and trustee under the will of Edmund E. Masson; Henri¬ 
ette Helene Masson was a beneficiary under that will, who 
died before the estate was settled; Lucie Dager Masson, 
the appellant, is her executrix; the Episcopal Eye, Ear and 
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Throat Hospital was also a beneficiary under the same will. 

The suit below was inaugurated by the Washington Loan 
and Trust Company as trustee under the will, against 
Lucie Dager Masson, executrix of Henriette Helene Mas¬ 
son, and the Episcopal Eye, Ear and Throat Hospital as 
defendants; the bill stated that the time for the settlement 
of the trust estate had arrived; that there was in the posses¬ 
sion of the plaintiff, trustee, a sum of money which was 
claimed by both defendants; that the right to this money 
depended upon the meaning of the will, a copy of which 
was attached to the bill as an exhibit; the bill prayed that 
the will be construed and the plaintiff instructed upon the 
disposition of the fund as between the claims of the de¬ 
fendants. 

Appellant filed a motion (R., p. 12) for a decree in her 
favor upon the face of the bill, and that the plaintiff be re¬ 
quired to pay to her the sum of $2,377.52; the other de¬ 
fendant, the Episcopal Eye, Ear and Throat Hospital, filed 
a motion (R., p. 13) for a decree in its behalf upon the 
face of the bill, and that the plaintiff be required to pay 
to it the sum of $3,392.71. 

(There is no conflict over the discrepancy between the re¬ 
spective amounts; appellant does not claim all of the fund; 
to part of it the right of the Hospital is undisputed; it is 
averred in the bill (R., p. 6), and therefore conceded by 
the motions, that if appellant is entitled to anything, she 
is entitled to the amount named in her motion.) 

Having heard argument upon the motions, the Court 
overruled that of the appellant; granted that of the Hos¬ 
pital, and directed the plaintiff trustee to pay to the Hos¬ 
pital not only that part of the fund to which it is con¬ 
fessedly entitled, but also that part claimed by the appellant; 
the decree appears upon page 13 of the Record. 

The Assignment of Errors may be found upon R.,;page 
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14, and although six in number, need not be here set down, 
for all essentially turn upon the construction appropriate 
for the will; that will appears at Record, page 7, followed 
in due order, by two codicils. 

The question at bar arises thus: 

The will vested not all, but only a part of the estate in 
the Washington Loan and Trust Co. as Trustee; the will 
and first codicil dispose directly of the testator's residence 
by a life estate to Henriette Helene Masson, and a re¬ 
mainder in fee to Louise Kate Caldwell (R., pp. 7 and 9). 

“All the rest, residue and remainder of my property 
* * * I give, devise and bequeath unto the Washing¬ 
ton Loan and Trust Company as Trustee.*’ 

In creating the life estate in Henriette Helene Masson, the 
will directs (R., p. 7) that she 

“Use and occupy my residence so long as she may 
desire, free and clear of rent, taxes, insurance and any 
and all other expenses which may be chargeable against 
said property”; 

now for the question—the trustee has charged her with the 
taxes, insurance and other expenses of the dwelling, and has 
withheld that amount out of a certain cash income which 
another part of the will directs the trustee to pay to her 
(this reduction of her income by the amount of the taxes, 
insurance and other expenses of the dwelling house prop¬ 
erty, is the subject of the controversy; the amount has been 
retained by the Trustee, in order to enable compliance with 
the decree of the Court herein). 

So that the question is, SHOULD HER INCOME BE 
REDUCED BY THE TAXES, INSURANCE, ETC., ON 
THE VERY RESIDENCE WHICH THE WILL PRO¬ 
VIDES SHE SHALL USE AND OCCUPY SO LONG 
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AS SHE MAY DESIRE, “FREE AND CLEAR OF 
RENT, TAXES, INSURANCE AND ANY AND ALL 
OTHER EXPENSES WHICH MAY BE CHARGE¬ 
ABLE AGAINST SAID PROPERTY.” (R., p. 7.) 

Argument. 

The question is to be resolved by a construction of the 
will and codicils; by discovering the intention of the tes¬ 
tator through an examination of his testamentary writings; 
difficulties in that discovery, if difficulties there be, to be 
surmounted by exhaustiveness of examination, rather than 
by embracing the greater ease of speculation, or the perilous 
uncertainties of the doctrines of chance. 

How, then, shall the question be approached ? 

Can it be approached in manner more direct than to in¬ 
quire first, what has the trustee done? and, second, does 
the will so authorize the trustee? 

What the Trustee did was to withhold from Mrs. Mas¬ 
son a part of the income from a trust estate; that part of 
the will which deals with the income must, therefore, be 
examined in order to determine whether the action of the 
trustee in so withholding accomplished or denied the re¬ 
quirements of the will; this examination will now be under¬ 
taken. 

The will provides (R., p. 8) : 

“13th. All the rest, residue and remainder of my 
property of every kind and description, real, personal 
and mixed, wheresoever and howsoever situated, now 
owned or that may hereafter be acquired by me, I give, 
devise and bequeath unto the Washington Loan and 
Trust Company of Washington. D. C., a Corporation 
existing under and by virtue of the laws of the United 
States, absolutely and in fee simple, the same to be held 
by it in and upon the following trusts, that is to say— 
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in trust to take charge of, manage, control, invest and 
sell the same or any part thereof, by and with the con¬ 
sent of my said stepmother, Mrs. Henriette Helene 
Masson”; 

It is well at this place to fix in mind that by the language 
quoted, the trustee acquires something “to take charge of, 
manage, control”; and that something which the trustee ac¬ 
quires for the purpose of management and control is no more 
and no less than “all the rest, residue and remainder of my 
property”; this does not include the residence, for as stated, 
supra, the residence is already otherwise disposed of. The 
“residuum” which passes to the trustee in trust to be man¬ 
aged and controlled by the trustee is, of course, the “estate” 
committed to the management of the trustee; and is the 
“estate” which under the management of the trustee pro¬ 
duces the income which by paragraph 13th of the will, the 
trustee is to pay to Henriette Helene Masson after de¬ 
ducting certain expenses as provided in the same para¬ 
graph; those expenses are “all expenses incidental to the 
management of my estate"; that is, expenses incidental to 
the management of the residuum which the will commits to 
the trustee, in trust, for management. 

Therefore, the residence being no part of the trust es¬ 
tate, no part of that “residuum” which is committed to the 
management of the trustee, the taxes, insurance, etc., on 
that residence are charges which must be satisfied out of the 
general property left by the deceased, &nd can not become a 
charge against the “income” of a specific trust estate, unless 
the will expressly provides that they shall be a charge against 
that income. 

The “income” payable to Mrs. Masson under paragraph 
13th of the will is derived only from the trust estate com¬ 
mitted by that paragraph to the management of the trustee; 
and the will itself provides that that “income” is to be re- 



duced only by the “expenses incidental to the management 
of my estate,” that is the “residuum" or trust estate com¬ 
mitted by the will to the trustee, to be managed and con¬ 
trolled. 

The premises to the foregoing conclusion are but two: 

1. The residence was no part of the trust estate. 

2. The residence being, therefore, not under the manage¬ 
ment of the trustee, its taxes, insurance, etc., are not ex¬ 
penses incidental to the management “of the estate which 
was committed to the management of the trustee.” 

The first premise would seem to be controlling; it would 
seem that if the dwelling house was no part of the trust 
estate committed to the management of the trustee, that 
the conclusion contended for by appellant must follow; that 
is, that the income payable to Mrs. Masson from the trust 
estate is not to be reduced by any charges or expenses save 
those which are incidental to the management of the trust 
estate, and, therefore, not to be reduced by a charge which 
arises separately, distinct from, and utterly apart from the 
trust estate. The correctness of the first premise is, there¬ 
fore, to be tested; it may be tested as follows: 

The will provides (R., p. 7) : “and direct that my trustee, 
hereinafter named, allow her to use and occupy my residence 
so long as she may desire, free and clear of rent, taxes, in¬ 
surance and any and all other expenses which may be 
chargeable against said property”; the first codicil (R., 
p. 9), “but in regard to my house No. 813 12th Street, 
N. W., the income of which she is to have also. If she 
should be unable to carry it on, on account of the worry re¬ 
sulting from it, or on account of poor health, and she should 
desire to retire into a private home, or in a home for the 
aged, I hereby will and desire that in place of attempting 
to sell or dispose of said house No. 813 12th Street, N. W., 
to obtain an income therefrom, she shall give possession of 
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said house and its furniture and brick-a-brack therein, to 
Mrs. Louise Kate Caldwell—and after the death of my step¬ 
mother I desire to have my executor transfer the title to 
said house and its contents to Mrs. Louise Kate Caldwell, 
her heirs and assigns”; manifestly a life estate to Mrs. Mas¬ 
son, with a remainder in fee to Mrs. Louise Kate Caldwell. 

Should it be inquired whether the testator s direction that 
his executor “transfer the title” to Mrs. Caldwell evidences 
a devise of the house to the executors in trust, the answer is: 

Section 1617, D. C. Code, would prevent the vesting of 
any estate in such a mere naked trustee; see also— 

Bowen v. Chase, 94 U. S., 818. 

Dunlop v. McCloud, 84 Ohio St., 272. 

Second. 

Some other considerations which arise from the estab¬ 
lished canons of interpretation will now be put forward. 

If a primary and paramount purpose be found to perme¬ 
ate all express provisions of a testamentary paper, it is but 
natural for a court to effect rather than to destroy that 
purpose when called upon to adjust details of second im¬ 
portance, which details were not foreseen by the testator, 
and for which on that account he had made no express 
provision; the reason is that had he foreseen the arising 
of the contingency he would not only have provided for it. 
but his provision would indubitably have been in accordance 
with and to give effect to the primary and paramount pur¬ 
pose of his testament. 

Does such a foremost purpose permeate the testamentary 
papers at bar? Those papers can not be read without the 
conviction that all expressions of the testator were secondary 
and subservient to the main purpose of providing for the 
ease, welfare and comfort of his stepmother, Henriette 






Helene Masson; that the interest which the hospital was 
to derive from his estate was secondary and subservient; 
that his purpose in creating the trust was not to enhance, 
at the financial embarrassment and expense of Mrs. Mas¬ 
son the “residuum” for the enrichment of a hospital, but 
was to create a productive fund for her advantage during 
life, and a mere disposal of what remained, if anything hap¬ 
pened to remain, at her death. 

A w 

Let the will and codicils be examined upon the point: 

“I give * * * unto my stepmother, Mrs. Henriette 
Helene Masson * * * $200, which is to be paid to her 
immediately upon my death, and the further sum of 
$5,000, together with all of my household and kitchen 
furniture and effects, horses, carriages, harness and 
jewelry, and direct that my trustee, hereinafter named, 
allow her to use and occupy my residence so long as 
she may desire, free and clear of rent, taxes, insurance 
and any and all other expenses which may be chargeable 
against said property”; 

the residue and remainder of his property is devised to the 
trustee in trust to 

“manage, control, invest, and sell the same, or any part 
thereof, by and with the consent of my said step¬ 
mother, * * * and to invest, and reinvest the proceeds 
derived from any such sales as my said trustee, with 
her consent, may think to the best interest of my estate, 
and to pay the income therefrom, after deducting all 
expenses incidental to the management of my estate, 
* * * unto my said stepmother for and during the term 
of her natural life, and upon her death, after the pay¬ 
ment of all expenses incidental to her last illness and 
funeral, * * * I direct my said trustee to pay over * * * 
the entire residuum of my estate unto the * * * hos¬ 
pital” ; 

and in the first codicil, 






“to my stepmother * * * as stated in my will, the 
sum of $5,000 and substantially all my income from 
notes and mortgages and houses and properties; and 
in regard to my house No. 813 12th Street, N. W., the 
income of which she is to have also. If she should be 
unable to carry it on, on account of the worry resulting 
from it, or on account of poor health, and she should 
desire to retire into a private home, or in a home for 
the aged, I hereby will and desire that in place of at¬ 
tempting to sell or dispose of said house * * * to 
obtain an income therefrom, she shall give possession 
of said house * * * to Mrs. Louise Kate Caldwell; 

* * * said Mrs. Louise Kate Caldwell to pay to Mrs.' 
Henriette Helene Masson two-thirds of the net income 
produced by said house; * * * said net income to be 
paid shall be not less than $50 per month; and after 
the death of my stepmother I desire to have my ex¬ 
ecutor transfer the title to said house and its contents 
to Mrs. Louise Kate Caldwell, her heirs and assigns; 
said transfer to take place before the * * * hospital 

* * * will have any right to present any claim to the 
residuum of my estate. * * * I hereby will and desire 
that the cash donation to my stepmother be paid to 
her within six months after my death, from the notes 
and mortgages or other properties which I own.” 

And from the second codicil: 

“I * * * hereby amend my codicil of December 4. 
1904, by erasing the words 'the other beneficiaries’ 

* * * and substituting the name of Mrs. Louise Kate 
Caldwell, as I recognize that to pay $100 every six 
month to more than one legatee would reduce too much 
the income of my stepmother, Mrs. H. H. Masson. 
It being expected that Mrs. Louise Kate Caldwell will 
assist and take care of Mrs. H. H. Masson, if requested 
by her also.” 

There seems small room to believe that the testator him¬ 
self could reconcile the decision below with the expressions 






contained in his will; small room to believe but that he him¬ 
self would protest against the curtailment of his mother s 
income by the expenses of the residence, which he expressly 
provided she should use “free and clear of all expenses”; 
such curtailment of her income for the purpose of aug¬ 
menting the “residuum” for the good of a hospital. 

Viewing the question from another position, is it or is 
it not apparent that by the second paragraph of the will 
the testator intended to charge his other property 
with the taxes, insurance and other expenses of the resi¬ 
dence property? If he did so intend, if he did put a charge 
against his general estate, is it not a charge against the 
corpus, or principal, of that estate rather than a charge 
against the income of a particular trust created by the unll? 
What reason can \ye found to say that any debt, or obliga¬ 
tion. or charge which a will creates should not go against 
the corpus of the estate? There can be but one such reason: 
it can exist only when the testator has provided that the 
charge shall be met in some specified, defined manner other 
than by payment out of the corpus of his general property. 

What reason can be found for saving that a debt, ob¬ 
ligation or charge created by a will, and for the payment 
of which charge the will does not specifically provide, shall 
be paid out of the income of a trust estate which the same 
will specifically creates? 

Can it be' doubted that the $200 to be paid to 
Mrs. Masson “immediately upon my death’ must come 
from the corpus of his property, ahead of any “residuum ’ 
to the Hospital? Can it be doubtful that the $5,000 to be 
paid to her within six months after my death from the 
notes and mortgages or other properties which I own ’ shall 
come from the corpus of his properties, ahead of any re¬ 
siduum” to the Hospital ? How can she use “my residence so 
long as she may desire, free and clear of rent, taxes, insur- 
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ance and any and all other expenses which may be charge¬ 
able against said property/’ if her income from a trust es¬ 
tate is to be devoted to the payment of those very expenses? 
Is it material whether she herself be required to pay those 
charges out of her income after she has received it or 
whether before she receives it the trustee uses a part of her 
income to pay the charge and gives her only the balance? 

The will provides (R., p. 7) that she shall “use and oc¬ 
cupy my residence so long as she may desire, free and clear 
of rent, taxes, insurance and any and all other expenses 
which may be chargeable against said property”; the first • 
codicil provides (R., p. 9) “to my stepmother, Henriette 
Helene Masson, as stated in my will, the sum of $5,000 and 
substantially all my income from notes and mortgages and 
houses and properties”; these provisions are irreconcilable 
with a construction which reduces her enjoyment of his 
bounty by the amount of the taxes and insurance on the 
residence, and which enlarges the “residuum” for a hospital 
by that amount. 

The Test. 

Suppose the income from the trust estate to be sufficient 
to pay only the expenses of the management of the trust 
estate, and insufficient to pay any part of the taxes, insur¬ 
ance, etc., upon the residence; then how must these residence 
charges be paid? 

Could they be paid out of the $200 bequeathed to Mrs. 
Masson? Could they be paid out of the $5,000 bequeathed 
to her, and either of these bequests be reduced by the 
amount? Surely not; in such event they must be paid out 
of the “residuum” in the hands of the trustee; which es¬ 
tablishes that he intended the “residuum” of his estate, and 
not his mother, Mrs. Masson, to stand these residence 
charges. 








The judgment of the learned court below should be re¬ 
versed, and the case remanded, with instructions that the 
motion of the hospital be overruled and that of the appellant 

granted. 

Respectfully submitted, 

W. A. Coombe, 

T. M. Wampler, 

Daniel Thew Wright, 

For Appellant. 
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IN THE 

COURT OF APPEALS, DISTRICT OF COLUMBIA. 

October Term, 1916. 


No. 2980. 


LUCIE DAGER MASSON, EXECUTRIX OF THE 
ESTATE OF HENRIETTE HELENE MASSON, 
DECEASED, APPELLANT, 

vs. 

THE WASHINGTON LOAN AND TRUST COM¬ 
PANY, TRUSTEE UNDER THE LAST WILL 
AND TESTAMENT OF EDMUND E. MASSON, 
DECEASED, AND THE EPISCOPAL EYE, EAR 
AND THROAT HOSPITAL, A CORPORATION, 
APPELLEES. 


BRIEF FOR EPISCOPAL EYE, EAR AND THROAT 

HOSPITAL, APPELLEE. 


Statement of the Case. 

The Washington Loan and Trust Company, one of the 
appellees, as trustee under the last will and testament of 
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Edward E. Masson, filed a bill of complaint seeking the 
guidance of the Equity Court in the final distribution of the 
trust estate held by it under the will of Edward E. Masson 
(R., pp. 1-7). Attached to the bill as exhibits were the 
original will (R., pp- 7-9), a codicil (R., pp. 9-10), and a 
codicil amendment (R., p- 10), each exhibit being a testa¬ 
mentary paper of the late Edward E. Masson formally 
proved and probated. 

The distribution by the trustee depends on the construc¬ 
tion to be given to the will, as no material modification, so 
far as the meaning and intent of the testator is concerned, 

is apparent from either codicil. 

The defendants to the bill of complaint are the executrix 
of the estate of Mrs. H. H. Masson, a chief beneficiary un¬ 
der the original will, and the Episcopal Eye, Ear and Throat 
Hospital, the residuary devisee and legatee of the estate. 
Each defendant filed a motion for a decree on the face of 
the pleadings (R., pp- 12-13). The amounts set out in the 
motions are agreed to be the correct amount due each de¬ 
fendant in the event the construction of the will be favor¬ 
able. The case was argued and decided in favor of the 
hospital and the decree entered (R., p. 13). From this de¬ 
cree the executrix of Mrs. Masson has appealed and the 
case is here for determination on that appeal with errors 
assigned (R., p. 14). 

The contention on behalf of the appellant is that by the 
clause in the will of the decedent testator allowing Mrs. 
Masson to “use and occupy my residence so long as she may 
desire, free and clear of rent, taxes, insurance and any and 
all other expenses which may be chargeable against said 
property,” the income ; by a subsequent provision given to 
Mrs. Masson,of the testator’s estate left in trust was re¬ 
lieved of the payment of the rent, taxes, insurance and 
other chargeable expenses on the residence, and such rent, 
taxes, insurance and other chargeable expenses were made 









payable out of the principal of the testator’s estate and not 
out of the income of that estate. The clause by which Mrs. 
Masson received the income directed the trustee “to pay the 
income therefrom, after deducting all expenses incidental 
to the management of my estate, in monthly or quarterly 
installments, in the discretion of my said trustee, unto my 

said step-mother for and during the term of her natural 
life.” 

The contention of the appellee hospital is that the con¬ 
struction of the will followed by the appellee trustee in the 
administration of the trust for upwards of seven years dur¬ 
ing the lifetime of Mrs. Masson with her full knowledge, 
but against her contentions, was the proper construction of 
the testamentary papers involved, and that the clause of the 
will permitting the use of the residence only relieved Mrs. 
Masson from the personal liability for the charges enu¬ 
merated which might othenvise be cast on her as the life 
tenant, the largest form of estate possibly given by the 
second clause of the will (R., p. 7). It was further con¬ 
tended that such construction was the only possible correct 
construction of the will by the language of the thirteenth or 
residuary clause, which is as follows : 

Thirteenth. All the rest, residue and remainder of 
my property of every kind and description, real, per¬ 
sonal and mixed, wheresoever and howsoever situated, 
now owned or that may hereafter be acquired by me, I 
give, devise and bequeath unto The Washington Loan 
and Trust Company of Washington, D. C., a corpora¬ 
tion existing under and by virtue/ of the laws of the 
United States, absolutely and in fee simple, the same 
to be held by it in and upon the following trusts, that 
is to say: 

In trust to take charge of, manage, control, invest 
and sell the same or any part thereof by and with the 
consent of my said step-mother, Mrs. Henriette Helene 
Masson, and to invest and re-invest the proceeds de- 







rived from any such sales as my said trustee, with her 
consent, may think for the best interests of my estate, 
and to pay the income therefrom, after deducting all 
expenses incidental to the management of my estate, in 
monthly or quarterly installments, in the discretion of 
my said trustee, unto my said step-mother for and dur¬ 
ing the term of her natural life, and upon her death, 
after the payment of all expenses incidental to her last 
illness and funeral, or in the event that she should pre¬ 
decease me, then I direct my said trustee to pay over, 
transfer and deliver the entire residuum of my estate 
unto the Episcopal Eye, Ear and Throat Hospital, at 
the comer of Seventeenth and L Streets, Northwest, 
Washington, D. C., absolutely and in fee simple.” (R., 
pp. 8-9.) 

The contention was further made that neither of the two 
codicils altered or in any way changed this construction of 
the will. The first codicil (R., pp. 9-10) only changed the 
residuary devisee of the residence property from the hos¬ 
pital to Mrs. Caldwell as far as any question of construction 
is concerned, and the second codicil (R., p. 10) only modi¬ 
fies the provisions previously made as to payment of lega¬ 
cies. 

There is no clause in any of the three papers in any way 
charging the principal of the estate with the payment of 
any expenses ordinarily paid from income nor is there any 
warrant found in the testamentary papers for such a con¬ 
struction. 

Argument. 

Citation of authority is unnecessary that the intent of a 
testator, if not inconsistent with settled rules of law, is to 
be found within the four corners of the instrument. In the 
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case under consideration the testamentary papers with the 
bill of complaint constitute the entire record. 

Smith vs. Bell, 6 Peters, 68. 

Johnson vs. Washington Loan & Trust Co., 33 App. 

D. C., 242, 256, 

Equally clear is the proposition that the life tenant is 
bound at common law, and in this jurisdiction certainly for 
taxes, insurance and repairs. 

May vs. May, 167 U. S., 310, 323. 

Stansbury vs. Iglehart, 20 D. C., 134, 145-6. 

With these principles in mind it is believed that the con¬ 
struction of the will is not modified but strengthened by the 
codicils in the interpretation given by the appellee trustee to 
the papers in question, which interpretation was followed 
throughout the entire period of trusteeship and definitely 
set forth to the life tenant Mrs. Masson, as appears in para¬ 
graph six of the bill of complaint (R., p. 3). 

The will gives the use and occupancy of 813 Twelfth 
Street, Northwest, to Mrs. Masson, and exempts her per¬ 
sonally, not the income of his estate, from the payment of 
the “rent, taxes, insurance and any and all other expenses 
which may be chargeable against said property.” After 
sundry other bequests and legacies, in addition to this ex¬ 
empted life estate, it gives all the rest, residue and remainder 
of the property to the Washington Loan and Trust Com¬ 
pany absolutely and in fee simple: 

“In trust to take charge of, manage, control, and in¬ 
vest and sell the same or any part thereof, by and with 
the consent of my step-mother, Mrs. Henriette Helene 
Masson, and to invest and re-invest the proceeds de¬ 
rived from interests of my estate, and to pay the in¬ 
come therefrom, after deducting all expenses incident 
to the management of my estate, in monthly or quar- 



terly installments in the discretion of my said trustee, 
unto my step-mother for and during the term of her 
natural life, after the payment of all expenses inci¬ 
dental to her last illness and funeral, or in the event 
that she should predecease me, then I direct my trustee 
to pay over, transfer and deliver, the entire residuum 
of my estate unto The Episcopal Eye, Ear and Throat 
Hospital, at the corner of Fifteenth and L Streets, 
Northwest, Washington, D. C., absolutely and inj fee 
simple.” (R., p. 8.) 

These provisions taken together clearly give Mrs. Mas¬ 
son the use and occupancy (possibly a life estate) in the 
Twelfth Street property, exempt her from personal liability 
for the ordinary incidents and charges of a life estate, and 
give her the income for life from his estate, after the pay¬ 
ment of the expenses incident to the management of all his 
estate, with the remainder to the hospital. 

The first codicil only modifies the will by changing the 
remainderman in the Twelfth Street property and by mak¬ 
ing certain modifications of the method of enjoyment by the 
life tenant of that particular property in the event “she 
should be unable to carry it on, on account of the worry re¬ 
sulting from it, or on account of poor health, and she should 
desire to retire into a private home, or in a home for the 
aged.” 

The codicil quite as clearly as the will indicates that the 
Twelfth Street property passed to the Washington Loan 
and Trust Company, for it directs the transfer of “the title 
of said house and its contents to Mrs. Louise Kate Caldwell, 
her heirs and assigns; said transfer to take place before the 
Episcopal Eye, Ear and Throat Hospital, now on Fifteenth 
Street, above L Street, Northwest, will have any right to 
present any claim to the residuum of my estate.” 

No transfer of the property or contents could be made by 
executor or trustee during the lifetime of the life tenant. If 





the trustee was not charged with the management of the 
Twelfth Street property and if it was not} so intended by 
the* testator, and if the title to this property and contents 
never vested in it under the intent and direction of the tes¬ 
tator, all the directions specifically given for transfer would 
be a nullity. To deny that this property and contents passed 
to the executor and trustee is to defeat the manifest inten¬ 
tion of the testator as clearly expressed in the terms of the 
will itself, which provides for the management of all his 
property for the protection of both the life tenant and re¬ 
maindermen, the life tenant to be secured in her income from 
the trust created and the two remaindermen through the same 
trust to be secured in the conservation and preservation of 
their properties from any neglect or inexperience of the life 
tenant. > Section 1617 of the Code does not apply to the 
conditions developed by these testamentary papers. It 
further appears from paragraph five of the bill of complaint 
that at the expiration of the year of administration, the ap¬ 
pellee trustee held, as trustee, the real and personal property, 
including the Twelfth Street house (R., p. 3), and paid the 
interest, taxes and insurance on the same in the course of 
its administration of the trust (R., p. 11). 

The trustee administered the trusts under the will and 
managed the properties from the death of the testator to 
that of Mrs. Masson, on the following theory, as appears 
from the allegations contained in a part of the sixth para¬ 
graph of the bill of complaint filed herein: 

“In response to this communication, and numerous 
verbal requests through her counsel, the said Henriette 
Helene Masson was informed that the trustee inter¬ 
preted the will to mean that it was necessary for it to 
pay all expenses! incidental to the management of the 
estate out of such income as might come into its pos¬ 
session as trustee, no matter from what source; and 
that such taxes, insurance and repairs upon premises 





No. 813 Twelfth Street, Northwest, in which the said 
Henriette Helene Masson had a life estate, should first 
be paid before any income whatever derived from the 
estate could be paid to her. In other words, that that 
portion of the will first herein quoted, which provides, 
among other things, as follows: ‘After deducting all 
expenses incidental to the management of my estate, 
required the plaintiff to pay said expenses, taxes, in 
surance and repairs out of the general income of the 
estate, and that she could only receive such income as 
remained after the same had been first paid. The 
adoption of this course by the trustee* resulted in re¬ 
ducing the amount of income which the said Henriette 
Helene Masson received from time to time prior to her 
decease, but did not, as a matter of fact, require her to 
pay such taxes, insurance and repairs out of her own 
funds, but such taxes, insurance and repairs were first 
deducted from the general income of the estate, before 
any part thereof was paid to her.” (R., pp. 4-5.) 

It is believed that no error exists in the decree of the 
court below and that such decree should be affirmed. 

Respectfully submitted, 

Henry P. Blair, 

Counsel for Appellee, Episcopal Eye, 

Ear and Throat Hospital. 











